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Dear Mark, 

DP17/1: Illiquid Assets and Open-ended Investment Funds 

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK 
based investment funds, including UK open-ended funds which invest in real estate and other 
illiquid assets.  

DATA welcomes the FCA’s discussion paper on the implications of using open-ended 
investment funds to hold illiquid assets. Attached is DATA’s response to the questions raised 
for discussion. DATA is open to further engagement with the FCA on the issues discussed.  

Please do not hesitate to contact me if you would like to discuss any of the points we have 
raised.  

Yours sincerely 

 
 
Darren Banks 
DATA Chairman 
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DATA Response to FCA DP17/1 – Illiquid Assets and Open-ended 
Investment Funds 

 

Introductory Comments 

DATA welcomes the FCA’s discussion paper on the implications of using open-ended 
investment funds to hold illiquid assets. The discussion paper is timely, reflecting a 
greater trend among investors to seek returns from a more diverse base of alternative 
assets, particularly those yielding a higher income in an environment of historically 
low interest rates. The FCA’s carefully considered approach following the suspension 
of several UK real estate funds in June 2016 is particularly welcome, avoiding rushed 
and potentially damaging proposals in favour of seeking views on its future regulatory 
approach from stakeholders in an open discussion.      

The FCA’s clarification that it does not intend to ban open-ended funds from investing 
in illiquid assets or retail investors from acquiring units in such funds is welcome. 
Open-ended funds provide retail investors with access to alternative assets and allow 
them to benefit from portfolio diversification. Holding illiquid assets in funds does 
pose challenges, particularly in stressed market conditions, therefore it is important 
that managers have the appropriate tools to manage cash flows in these 
circumstances in a way that is fair to all investors, and that investors understand the 
potential risks that arise as a result of holding illiquid assets in open-ended funds. 
The FCA’s approach to reviewing the liquidity management tools that are available to 
managers and ensuring investors are given appropriate disclosures is right; rather 
than ending the ability of open-ended funds to invest in illiquid assets and the ability 
of retail investors to access these types of assets.  

The appropriate use of suspension is a valuable tool to manage liquidity in funds and 
importantly to protect the interests of the remaining investors in the event of 
significant redemptions in stressed market conditions, and when utilised in such 
circumstances it should be viewed positively and not seen as implying a market 
failure. DATA therefore supports the AREF and the IA responses in advocating 
suspension being an investor protection mechanism in conditions of stressed liquidity. 

 

Responses to Questions 

1. Do you have any comments on our description of the types of 
inherently illiquid assets that might be held in open-ended funds? Are there 
others you would consider inherently illiquid? 

DATA agrees with the criteria provided by the FCA in paragraph 3.2 in determining 
assets which are inherently illiquid. DATA also agrees with the FCA that these should 
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be distinguished from assets for which there are active markets but where trading is 
low, and which can therefore occasionally experience periods of illiquidity, such as 
corporate bonds and OTC derivatives – DATA would not propose to extend the scope 
of inherently illiquid assets to include these. 

However, the liquidity tools discussed in this paper may also need to be used for other 
asset classes, such as corporate bonds and small cap equities, that are not inherently 
illiquid but which can experience limited liquidity in certain market conditions. The 
scope of assets defined as inherently illiquid should not limit the application of liquidity 
tools to funds investing in these assets, where their application may be appropriate 
for funds investing in other asset classes.     

While DATA agrees the examples given by the FCA in paragraphs 3.5 to 3.11 should 
all be considered inherently illiquid assets, there are other asset types that could also 
be considered inherently illiquid, such as secured loans and limited partnership funds 
(e.g., private equity, venture capital). DATA therefore suggests that any lists of 
examples of inherently illiquid assets should not be exhaustive, and should allow other 
examples to be added in the future.  

 

2. Do you have any observations on our analysis of liquidity 
management tools? Are there other factors affecting the liquidity 
management of open-ended funds investing in illiquid assets that we 
should take into account? 

DATA has observations on several of the liquidity management tools listed by the FCA, 
which are given below. In many cases, the right tools are available but these are not 
being utilised or the applicable rules lack clarity. DATA therefore believes the FCA 
should look to improve its rules and encourage wider utilisation of existing tools. In 
doing so, the FCA will need to have appropriate consideration of the impact of the 
distribution chain on the application of liquidity tools – all intermediaries in the 
distribution chain need to be able to accommodate the liquidity tools available for 
these to be useful. Although the role of distributors is acknowledged in the paper, 
there is insufficient detail on this. DATA therefore supports the review of platforms 
and distributors announced in the FCA’s Business Plan for 2017/18, and recommends 
the scope of the review  includes the influence of platforms and distributors on fund 
liquidity and the AFMs’ ability to use liquidity tools.  

 

Liquidity Buffer 

DATA believes the level of liquidity maintained in a fund is best left to the discretion 
of the manager, having due consideration for factors that determine the liquidity 
required, including the investor profile, the objective and risk profile of the fund, the 
frequency of redemptions among others. In particular, DATA does not consider a 
single figure for a minimum liquidity level would be useful. This figure could change 
significantly over time due to changes in market behaviour and investor behaviour. 
The right figure for the last liquidity crisis might not be the right figure for the next 
crisis. As such, a minimum liquidity figure could give investors false reassurance on 
the adequacy of liquidity levels in their chosen fund. There are also challenges around 
performance drag and diversification issues. 

DATA also notes that when there was a requirement for real estate funds to have a 
minimum liquidity level (SIB Vol. 3, Chpt 1 RCIS, Part 5, Section F, also known as the 
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“80/20 rule”) few, if any, real estate funds were launched with managers citing the 
requirements as a barrier to innovation. Re-introducing a minimum liquidity 
requirement could therefore have a detrimental effect on the number of regulated 
open-ended real estate funds available to retail investors.  

The AIFMD, which has been transposed in FUND, requires managers of AIFs, which 
include real estate funds and those holding inherently illiquid assets (which are 
generally not permitted in UCITS) to have appropriate liquidity management systems 
and procedures to enable liquidity risks to be monitored . Furthermore, full-scope 
AIFMs are required to report on levels of liquidity in their AIFs to regulators on a 
quarterly or half-yearly basis, depending on their levels of funds under management. 
DATA believes that, appropriately applied, these requirements are sufficient to ensure 
appropriate liquidity management policies, including an appropriate liquidity buffer, 
are in place. 

 

Redemption Charges 

Redemption charges have limited application as a redemption tool. These are unlikely 
to be effective in a crisis situation – unless set at punitive levels, which would not be 
fair to investors, these would not necessarily deter investors who wanted to redeem.   

  

Fair Value Pricing (FVP)  

DATA cautions on the suggestion that FVP be considered a liquidity management tool. 
FVP is a process for the manager to determine a reasonable value for certain assets 
in the fund for which reliable values are not available. The purpose of FVP is to ensure 
that the price paid by investors entering or leaving the fund reflects the present value 
of the underlying assets, as best as the manager can determine, based on the 
information available to the manager. 

FVP has a role to play in a liquidity crisis, to ensure redemptions are appropriately 
priced to reflect the sale value of the underlying assets (which may be lower in a crisis 
situation, e.g. if a quick sale of an asset is required to meet redemption demands) 
and existing investors are not disadvantaged by investors being able to redeem at a 
higher value than the manager is subsequently able to realise from the sale of the 
underlying assets. However, as far as possible the price should reflect the manager’s 
view of the sale value of the underlying assets given the present conditions - FVP 
should not be used to deter investors leaving a fund, e.g. by setting an artificially low 
price on the asset. 

More work is needed by the FCA and the industry to understand FVP and ensure 
consistent and fair processes are applied when FVP is utilised. 

 

Deferred Redemption/Gating  

Where the FCA refers to “gating”, we understand that the FCA is using this term to 
refer to deferred redemption. DATA notes this is not necessarily a common 
understanding of the term “gating”.  

While a number of funds have historically provided for deferred redemptions, these 
have in practice proved difficult, if not impossible, for many managers to apply. Both 
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transfer agents and platforms have frequently cited the inability of their systems to 
facilitate deferred redemptions. DATA, in partnership with the IA, have sought to 
address this through providing a recommended approach in the joint DATA/IA 
Deferred Redemptions Q&A. More significant however, are the restrictions the COLL 
rules as currently drafted in the FCA Handbook place on managers, which limit the 
usefulness of deferred redemptions as a liquidity management tool.  

COLL 6.2.21R allows, where permitted for in the prospectus and instrument, for an 
authorised fund which has at least one valuation point on each business day, to defer 
redemptions at a valuation point to the next valuation point where the requested 
redemptions exceed 10%, or some other reasonable proportion disclosed in the 
prospectus, of the authorised fund's value. Although deferral can be rolled-over (albeit 
the rules are unclear in this respect and DATA requests that guidance be added to 
clarify this with examples of how deferral may be used over an extended period), the 
rules are written in the context of a portfolio of liquid assets and are therefore unlikely 
to be of practical use for managing liquidity requirements in the context of illiquid 
assets, which can take months to sell. It is therefore unsurprising that there has been 
little investment in systems capabilities to be able to deliver deferred redemptions 
under the current rules. 

DATA suggests the FCA therefore conducts a full review of the deferred redemption 
rules in COLL to enhance the usefulness of deferred redemption as a liquidity 
management tool. In particular, some of the provisions for suspension of dealing could 
be applied to deferred redemption. For example, managers could be permitted to 
defer redemptions over specified periods, allowing subscriptions to continue while 
redemptions are deferred until the fund has raised sufficient liquidity to cover the 
redemption demands.  

 

Limited Redemption/Notice Periods 

Notice periods have proved very useful as a liquidity management tool in unauthorised 
real estate funds. However, the ability of managers to include notice periods is limited 
in COLL. COLL 6.2.17G allows a cut-off of “no earlier than the close of business on 
the business day before the valuation point it refers to”. Again, this provision has 
limited usefulness for open-ended funds investing in illiquid assets – it can be helpful 
for funds investing in assets with typically low trading volumes, such as corporate 
bonds, but for a fund with illiquid assets, such as real estate funds, a notice period of 
less than one business day will clearly provide little benefit. 

Of more use are the limited redemption rules in COLL 6.2.19R – these effectively 
allow managers of FAIFs and real estate funds to have notice periods of up to 6 
months. However, COLL 6.2.16R(5A), which allows the settlement period following a 
redemption request to be extended to 185 days, only applies to FAIFs. It would be 
helpful if this rule was extended to real estate funds, or aligned with the requirements 
in COLL 6.2.16R(7).  

A barrier to the use of notice periods under the limited redemption rules, particularly 
for retail investors, is that funds which operate limited redemption arrangements (or 
share classes, where limited redemption rules are applied to a share class only) are 
not eligible for Stocks and Shares ISAs. These are also unlikely to be included in 
platforms and other DC pension offerings, which generally require daily priced funds. 
DATA suggests HMRC be included in discussions on future rules for open-ended funds 
holding illiquid assets, with a view to accomodating liquidity management tools such 
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as limited redemptions in the ISA rules. DATA notes there is a recent precedent for 
allowing illiquid assets in ISAs, following the introduction of the Innovative ISA, which 
allows peer-to-peer loans and crowdfunding debt securities (also known as mini-
bonds) to be held in ISAs, despite the entirely illiquid nature of these assets. 

There is little evidence that retail investors themselves require daily liquidity for real 
estate funds. Most retail investors have experience in buying residential property and 
are therefore aware that real estate transactions can take several weeks, if not 
months, to complete. Distributors should therefore be challenged to offer funds that 
do not offer daily dealing. In particular, notice periods are likely to be understood by 
retail investors far more than most tools – these are used for a number of financial 
products which are familiar to retail investors, such as 90 day notice period savings 
accounts.  

 

Borrowing 

Although a NURS real estate fund may borrow up to 10% of the value of its assets to 
facilitate redemption payments, the use of borrowing as a tool to manage liquidity in 
a crisis has been inconsistent as this increases the risk in the fund during a period of 
uncertainty. This is particularly challenging for a fund investing in illiquid assets. 
Where a fund has liquid assets, it might borrow in order to meet a redemption 
obligation knowing that it will be able to repay the borrowing in a few days once it 
receives the settlement proceeds from the sale of an asset it has been able to readily 
realise. However, in the case of illiquid assets, it may be months before borrowing 
can be repaid from the sale of underlying assets. Managers of real estate funds 
therefore have to be cautious about using borrowing for this purpose, and it is unlikely 
to be suitable in times of a property crisis.  

 

Fund Suspension 

Fund suspension, where used appropriately, can be a very effective tool in the event 
of a liquidity crisis, and is often the only suitable tool available to managers in such 
circumstances. In recent years there has been a very negative perception of fund 
suspensions, and the discussion paper underplays how well suspension worked in the 
market shock following the EU referendum vote in 2016.  

Suspension should be viewed positively as an effective tool to manage liquidity to 
ensure the protection of investors in the event of significant redemptions. 
Suspensions of real estate funds played a positive role in stabilising markets following 
the EU referendum, preventing further runs on real estate funds, and allowing 
breathing space, the orderly sale of properties and markets to stabilise. Managers 
who need to suspend funds during periods of liquidity crises should not be unfairly 
penalised. DATA agrees this should not excuse managers for poor liquidity 
management practices where this and not general market conditions, is the primary 
cause of a suspension.  

Greater consideration needs to be given to communication around suspensions, to 
ensure the reasons for suspensions are properly understood.  
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3. What are your views on these, or other, possible approaches to the 
treatment of professional investors? Would these approaches be fair to 
retail investors in the same fund? 

Our response to question 2 addresses the current liquidity management tools 
available to managers. 

A distinction should be made between retail and professional investors.  Professional 
investors are typically considered to have first mover advantage (this is widely 
documented, for example this is referred to in the FSB Report on Structural 
Vulnerabilities in Asset Management). DATA is therefore supportive of provisions for 
better protection for retail investors. 

However, DATA agrees with the FCA that placing retail and professional investors in 
separate funds would “run the likelihood of higher-quality assets being in one pool as 
opposed to another”.  “There is a risk of moral hazard being created by a fund 
manager pushing a particular type of asset onto one type of investor.” In addition, 
separating institutional and retail investors into different funds could reduce pooling 
opportunities for retail investors and make seeding new real estate funds for retail 
investors very difficult.  

A better approach would be to explore differentiating offerings for retail and 
institutional investors through share classes. For example, separate share classes for 
institutional investors, with notice periods or less frequent dealing, and retail 
investors, with more frequent dealing, could be explored. 

 

4. What are your views on these, or other, possible approaches to the 
portfolio structure of funds? 

As detailed in our response to question 2, DATA does not support the FCA defining 
minimum liquidity levels. However, DATA recognises there are difficulties in defining 
an appropriate level of liquidity buffer and agrees that there is a risk that could create 
a run on the fund and increase “first mover advantage”. DATA therefore agrees there 
should be clearer disclosure to investors around liquidity risk and the possibility and 
implications of applying liquidity tools.     

Regulation should only be imposed if there is evidence of a failure by the industry to 
manage this effectively. Over prescriptive regulation may inhibit the ability of 
managers to achieve the stated investment objective and prevent the development 
of funds that meet the investment need of consumers. Portfolio structure will be 
influenced in part by the frequency of redemptions offered by the fund. In relation to 
funds investing in illiquid assets or asset classes they should be able to select (without 
undue regulatory prescription) a redemption frequency that best suits the investment 
objective, policy, risk budget and strategy of the fund. 

 

5. What are your views on these, or other, possible approaches to the 
valuation of illiquid assets? 

In respect of paragraph 4.20, greater clarification on the valuation process and 
governance, especially around FVP, can only help. However, the use of anti-dilution 
measures and FVP should not be seen as an alternative to suspension of dealing or 
other liquidity management tools. As outlined in our response to question 2, the 
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purpose of FVP is to ensure the fund is fairly valued based on the managers view of 
the value of the underlying assets. Anti-dilution measures are there to ensure the 
difference between the price of the fund, calculated on a mid-price of the spread 
between the selling and buying prices of the underlying assets, and the actual selling 
price of the underlying asset, are borne by the redeeming investor and the not the 
remaining unitholders. These are important tools but should be applied for their 
specific purposes and not be used inappropriately as a means to deter investors from 
redeeming, e.g. through applying punitive haircuts.  

 

6. What are your views on these, or other, possible approaches to the 
fund manager’s use of specific liquidity management tools?  

It is important the prospectus reflects the liquidity management tools available, so 
managers are able to select the most appropriate tool to use in the given 
circumstances. It is important these are disclosed clearly and transparently to 
investors, along with the likelihood of use, but with suitable consideration of the need 
to avoid unintended consequences of overdisclosure, such as panic selling, herding 
behaviour, etc. The AIFMD liquidity management requirements reflect this. 

It is also important that whatever liquidity management tools the manager chooses 
to adopt and disclose in the prospectus, they ensure they are able to use these in 
practice when circumstances require their use. DATA notes prospectuses have often 
provided for deferred redemption, when in practice for the reasons discussed in our 
response to question 2 they have been unable to use this tool.    

 

7. Do you think our analysis of the possible benefits and risks of direct 
intervention by the regulator is correct? Do you think the FCA should be 
more proactive about directing the actions of fund managers in a stressed 
situation, and if so how?  

DATA would be concerned about direct intervention by the FCA and believes that in 
general this should be avoided. A judgement about an asset class more properly sits 
with the fund manager. 

DATA recognises there may be exceptional cases where such direct intervention may 
be necessary, and these should be determined on a case by case basis by the FCA. 
In such cases, a robust rationale would be needed to justify direct intervention. 
However, in 2016 such intervention proved entirely unnecessary. Some real estate 
funds were able to continue to operate without suspending, and a “one size fits all” 
solution would not have been appropriate.  

However, the actions of the FCA in a crisis situation can nonetheless be beneficial 
without requiring direct intervention. For example, in 2016 the FCA was able to 
provide a “safe harbour” forum for discussions between industry participants on 
general market conditions, which proved very helpful. Communication from the FCA 
can also help in reassuring investors and stabilising markets, preventing panic selling.  

   

8. What are your views on these, or other, possible approaches to 
requiring enhanced disclosure for funds investing in illiquid assets? 
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DATA agrees with the need for enhanced and better targeted disclosure outlining the 
potential risks applicable to the funds (including the risk of suspension). However, 
there is a danger of retail investors not reading or understanding the required 
information.  The information requirements of investors should be carefully 
considered, and appropriate methods of delivery of this information proactively used 
for the relevant audience.   

Appropriate consideration should also be given to communications during a 
suspension period or where other tools are applied, e.g. deferred redemptions. Such 
communications should proactively inform investors, but also seek to avoid 
undesireable consequences, such as panic selling in a crisis environment.  

 

9. What is your view of the benefits and risks of a secondary market in 
the units of open-ended funds investing in illiquid assets? Should the FCA 
do more to encourage the development of such a market? 

DATA is cautious on proposals to introduce a listed secondary market for funds during 
a suspension period – this would present a number of operational challenges and 
could increase volatility in times of uncertainty. Only OEICs would be able to list – 
listing would not be available to unit trusts. Funds that are subject to investor 
restrictions (such as FAIFs and QIS) could become available to inappropriate 
investors. In a suspension environment, it is likely that shares would trade at 
significant discounts to the net asset value, which could disadvantage retail investors 
in particular. 

However, consideration could be given to matching systems, which seek to match 
potential buyers and sellers of units in a fund. These have the potential advantage to 
the real estate fund of avoiding the costs of having to trade illiquid assets on a short 
term basis to match fluctuating unit deal flows. Investors can trade on a narrower 
bid/offer spread than if they deal directly with the fund. These have had some success 
for unauthorised real estate funds. The FCA could explore the viability of a wider 
application of such matching systems. FCA rules should not inhibit the development 
of trade matching platforms available to retail investors provided these are subject to 
appropriate investor protection.  

In addition the FCA should provide clarification, possibly by way of guidance, on the 
ability of AFMs and investors to transfer units between holders during a period of 
suspension. 

 

10. Are there any other issues related to the subject matter of this paper 
that we should consider? 

Impact of suspensions on Fund of Funds 

Fund of Funds often seek to provide diversified exposure across a range of asset 
classes and many hold real estate funds. In periods where real estate funds are 
suspended, fund of funds managers may struggle to apply FVP to their real estate 
fund holdings. Unlike real estate fund managers, they are unlikely to have a RICS 
standing independent valuer to assist with valuations, and even if they were able to 
engage the services of an independent valuer, the valuer will not have access to the 
same level of information on the underlying properties as the real estate fund. DATA 
therefore believes more guidance is required for fund of funds valuing real estate fund 
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assets in times of crisis. Managers of real estate funds should also be required to 
consider the information needs of different investors during a suspension period and 
ensure the information is made available to them in a timely manner through an 
appropriate medium. This is especially important for investors who may need to make 
their own valuation decisions, such as fund of funds and institutional investors.  

 

Capping the amount of a portfolio that can be held by an individual investor 

DATA notes restrictions on the percentage of a fund which could be held by an 
individual investor proved a significant impediment to the creation of PAIFs, and 
ultimately resulted in rules permitting the use of PAIF feeder funds to work around 
this requirement. Such a requirement might also be an impediment to launching a 
new fund, which will typically require a large seed investor in its initial stages.   

 

Requirement to hold property in the name of the depositary 

In addition to the central issue of the liquidity of open-ended funds, DATA would like 
to take this opportunity to draw the FCA’s attention to other aspects of illiquid assets 
that can have an impact on the efficient operation of funds, in particular funds holding 
real estate, private equity and infrastucture type assets. 

At present COLL (6.6.12R and 8.5.4R) requires property to be held in the name of 
the depositary or its delegate (which in practice would be depositary nominee 
companies). 

The introduction of AIFMD appears to provide the FCA with an opportunity to consider 
more flexible naming conventions and “controls” in respect of real estate AIFs, but 
also infrastructure and investments structured as partnerships and consider that such 
investments could in fact be held in the name of the AIF, the AIFM or the depositary. 
In DATA’s view, with appropriate arrangements this flexibility could be achieved 
without the loss of investor protection. 

Investor protection is one of the key aims of AIFMD.  It requires  “Other Assets” such 
as real estate to be appropriately controlled by the depositary to ensure that it is not 
sold/disposed of fraudulently or negligently without the depositary’s knowledge and 
that the depositary retains ‘control’ of the real estate at all times. Indeed, the AIFMD 
requires the depositary to ‘ensure that there are procedures in place so that assets 
cannot be assigned, transferred, exchanged or delivered without the depositary or its 
delegate having been informed of such transactions’. In respect of real estate, such 
controls can include placing restrictions on title (or relevant equivalent) to the real 
estate thereby making it clear to any potential purchaser that the real estate cannot 
be sold without the consent of the depositary.  In Ireland for example such “property 
procedures” have existed for quite a number of years. 

AIFMD places a responsibility on depositaries to verify the ownership of these assets 
and to maintain an accurate and up to date record of them. Article 90 of the AIFMR 
details the measures which the depositary must satisfy in order to comply with its 
safekeeping duties in respect of “Other Assets”, and makes the AIFM responsible for 
providing the depositary with the relevant information it requires to satisfy its 
safekeeping duties in respect of Other Assets. 
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In order for a depositary to perform its safekeeping duties under the AIFMD, it will 
take appropriate measures to ensure that it is provided with the information to satisfy 
its obligations. These will include: 
 

 Depositary Agreement – this should require the AIFM to advise (or for it to 
procure a third party to advise) the depositary of any changes made to Other 
Assets, and for the AIFM to provide the depositary with evidence of the change 
in order for the depositary to record the change in its records.  

 
 Oversight of AIFM asset verification procedures – the depositary should ensure 

the AIFM has appropriate procedures “to verify that [Other Assets] acquired 
by the AIF it manages are appropriately registered in the name of the AIF or 
in the name of the AIFM acting on behalf of the AIF, and to check the 
consistency between the positions in the AIFMs records and the assets for 
which the depositary is satisfied that the AIF or the AIFM acting on behalf of 
the AIF holds the ownership. The AIFM shall ensure that all instructions and 
relevant information related to the AIF’s assets are sent to the depositary, so 
that the depositary is able to perform its own verification or reconciliation 
procedure.” (Article 90(3) of the AIFMR).  

 
Depositaries will complete an initial due diligence review of the AIFM’s procedures 
and the evidence of ownership provided by the AIFM, or an external source, in respect 
of the Other Asset at the point of purchase; and ensure periodic reviews and 
assessment of the AIFMs procedures are included in the depositary’s site visits, to 
ensure the AIFM is obtaining relevant information on Other Assets on an initial and 
ongoing basis, such as annually or on a frequency determined by the depositary that 
befits the asset type.  

The depositary must ensure the AIFM maintains its own records and periodically 
checks the consistency between the positions in the AIFMs records and the 
depositary’s records of the assets for which it is satisfied that the AIF (or the AIFM 
acting on behalf of the AIF) holds title to ownership. 

There are a number of additional requirements associated with holding property in 
the name of a depositary (or its nominee or delegate). While the significance and 
impact of these vary between depositaries, these have the potential to give rise to 
additional costs, legal paperwork and complexity: 

 In the case of real estate, the depositary is potentially exposed to 
environmental liability which is unique to this asset class. This  may cause 
some  depositaries to rethink their attitude to real estate funds, resulting in 
less choice for AFMs and investors. 
 

 The Governments agenda for the pooling of such assets in the LGPS sector 
could be limited due to the level of cost arising from title transfer making that 
objective potentially prohibitive.  
 

 The question of investor protection is not decreased on the basis of the 
European framework of the AIFMD ("the Directive") and the consistency of 
approach that can and should be applied across both regulated and 
unregulated funds. The mere position of ownership of what is an "Other Asset" 
for the purposes of the Directive does not fundamentally deminish investor 
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protection. The obligations of the depositary are the same and therefore parity 
of approach should be considered. 
 

 In respect of investment in partnerships, for example where an authorised fund 
invests into a private equity fund, it is common practice for the partnership 
agreement to specify a commitment amount that is not fully requested intially.  
The general partner may call for or ‘draw down’ funds from the registered 
partners at a later date.  If the investment must be held in the name of the 
depositary, this creates additional legal complexities around the draw-down 
commitments if the scheme is unable to meet such commitments. 

DATA therefore believes COLL 6.6.12R and COLL 8.5.4R could be revised to allow 
Other Assets to be registered in the name of the AIF or the AIFM acting on behalf of 
the AIF, with the requirement for appropriate oversight by the depositary provided for 
in the AIFMD, without compromising investor protection. This would give depositaries 
and managers the flexibility provided for in the AIFMD to determine the form of 
registration of these assets which is most beneficial to the AIF and its investors.  

It should also be noted that European AIFs are able to invest in real estate via 
intermediate holding vehicles (IHV), in effect securitising real estate and making its 
transfer between investors more efficient. UK funds are able to invest in overseas real 
estate via IHVs however HMRC has placed an embargo on their use for UK real estate.  
DATA believes the FCA and the industry should also examine the possibility of allowing 
IHVs to be used by funds for holding UK real estate, and work with the HMRC on the 
necessary legislative changes to ensure equal tax treatment for UK real estate held 
within IHVs as for those that are not held in IHVs.  

Accordingly, we would hope this is an appropriate juncture to consider this matter in 
more detail, both through a pan-European lens and in the context of the current 
broader UK legal framework.  

DATA is of course willing to engage with the FCA further, to discuss these issues in 
more detail, noting there may be practical issues which will need to be addressed 
before there is a change in the asset registration rules. 
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